
102

4 CFR Ch. I (1–1–00 Edition)§ 92.6

Group will send a copy of the letter to
the employee, member, or other person
from whom collection is sought.

(b) Letters issued by the Claims
Group granting or denying waiver may
be appealed to the Comptroller General
upon written request by the agency or
department, or by the employee, mem-
ber, or other person from whom collec-
tion is sought. The request should fully
explain the errors alleged and the basis
of the appeal and should be addressed
to: Director, Claims Group, General
Government Division, U.S. General Ac-
counting Office, Washington, DC 20548.

(c) The Comptroller General will
issue a decision on the appeal and will
send a copy of the decision to the agen-
cy or department, and to the employee,
member, or other person from whom
collection is sought.

§ 92.6 Refund of amounts repaid and
waived.

(a) When an employee, member, or
other person from whom collection is
sought has repaid all or part of a claim
to the United States and all or part of
the claim is subsequently waived, the
application for waiver shall be con-
strued as an application for a refund
and the agency or department shall, to
the extent of the waiver, refund the
amount paid. However, no refund shall
be paid where the employee, member,
or other person from whom collection
is sought cannot reasonably be located
within 2 years after the effective date
of the waiver. Refunds shall be charged
to the account into which the agency
deposited the collection.

(b) When no refund is made to an oth-
erwise eligible person, the written
record should include information as to
the attempts made to locate that per-
son and other pertinent information.

§ 92.7 Written record.

(a) The report of the agency or de-
partment, any written comments sub-
mitted by the employee, member or
other person from whom collection is
sought, an account of the waiver action
taken and the reasons therefor, and
other pertinent information such as
the action taken to refund amounts re-
paid shall constitute the written record
in each case.

(b) The agency shall retain the writ-
ten record for 6 years and 3 months for
review by the General Accounting Of-
fice.

(c) Upon request by an employee,
member, or other person against whom
collection is sought, the agency or de-
partment shall make the written
record of the waiver application that
pertains to them available for inspec-
tion.

§ 92.8 Register of waivers.

(a) The agency or department shall
maintain a register for each of the cat-
egories listed in paragraph (b) of this
section showing the disposition of each
application for waiver considered pur-
suant to this subchapter. These reg-
isters shall be retained for review by
the General Accounting Office.

(b) The register required in para-
graph (a) of this section shall contain
the following information:

(1) The total amount waived by the
agency or department;

(2) The number and dollar amount of
waiver applications granted in full;

(3) The number of waiver applications
granted in part and denied in part and
the dollar amount of each;

(4) The number and dollar amount of
waiver applications denied in their en-
tirety;

(5) The number of waiver applications
referred to the General Accounting Of-
fice for action;

(6) The dollar amount refunded as a
result of waiver action by the agency
or department; and

(7) The dollar amount refunded as a
result of waiver action by the General
Accounting Office.

§ 92.9 Referral of claims for collection
or litigation.

No claim for the recovery of an erro-
neous payment that is under consider-
ation for waiver shall be referred to the
Attorney General unless the time re-
maining for suit within the applicable
limitation does not permit such waiver
consideration prior to referral.

PART 93 [Reserved]
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PART 101—SCOPE OF STANDARDS

Sec.
101.1 Prescription of standards.
101.2 Definitions.
101.3 Antitrust, fraud, tax, and interagency

claims excluded.
101.4 Compromise, waiver, or disposition

under other statutes not precluded.
101.5 Conversion claims.
101.6 Subdivision of claims not authorized.
101.7 Required administrative proceedings.
101.8 Omissions not a defense.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 49 FR 8896, Mar. 9, 1984, unless oth-
erwise noted.

§ 101.1 Prescription of standards.
The regulations in this chapter,

issued jointly by the Comptroller Gen-
eral of the United States and the At-
torney General of the United States
under 31 U.S.C. 3711(e)(2), prescribe
standards for the administrative col-
lection, compromise, termination of
agency collection, and the referral to
the General Accounting Office, and to
the Department of Justice for litiga-
tion, of civil claims as defined by 31
U.S.C. 3701(b), by the Federal Govern-
ment for money or property. Addi-
tional guidance is contained in Title 4
of the General Accounting Office Pol-
icy and Procedures Manual for Guid-
ance of Federal Agencies. Regulations
prescribed by the head of an agency
pursuant to 31 U.S.C. 3711(e)(1) will be
reviewed by the General Accounting
Office as a part of its audit of the agen-
cy’s activities.

§ 101.2 Definitions.
(a) Claim and debt. For the purposes

of these standards, the terms ‘‘claim’’
and ‘‘debt’’ are deemed synonymous
and interchangeable. They refer to an
amount of money or property which
has been determined by an appropriate
agency official to be owed to the
United States from any person, organi-
zation, or entity, except another Fed-
eral agency.

(b) A debt is considered delinquent if
it has not been paid by the date speci-
fied in the agency’s initial written no-
tification (§ 102.2 of this chapter) or ap-
plicable contractual agreement, unless
other satisfactory payment arrange-
ments have been made by that date, or

if, at any time thereafter, the debtor
fails to satisfy obligations under a pay-
ment agreement with the creditor
agency.

(c) As used in this chapter, referral for
litigation means referral to the Depart-
ment of Justice for appropriate legal
proceedings, unless the agency con-
cerned has statutory authority for han-
dling its own litigation.

(d) In this chapter, words in the plu-
ral form shall include the singular and
vice versa; and words importing the
masculine gender shall include the
feminine and vice versa. The terms ‘‘in-
cludes’’ and ‘‘including’’ do not exclude
matters not listed but which are in the
same general class.

§ 101.3 Antitrust, fraud, tax, and inter-
agency claims excluded.

(a) The standards in this chapter re-
lating to compromise, suspension, and
termination of collection action (parts
103 and 104) do not apply to any claim
based in whole or in part on conduct in
violation of the antitrust laws, or to
any claim as to which there is an indi-
cation of fraud, the presentation of a
false claim, or misrepresentation on
the part of the debtor or any other
party having an interest in the claim.
Only the Department of Justice has au-
thority to compromise, suspend, or ter-
minate collection action on such
claims. The standards in this chapter
relating to the administrative collec-
tion of claims (part 102) do apply, but
only to the extent authorized by the
Department of Justice in a particular
case. Upon identification of a claim of
any of the types described in the first
sentence of this paragraph, the agency
involved should refer the matter
promptly to the Department of Justice.
At its discretion, the Department of
Justice may return the claim to the
forwarding agency for further handling
in accordance with the regulations in
this chapter.

(b) Tax claims, as to which differing
exemptions, administrative consider-
ations, enforcement considerations,
and statutes apply, are also excluded
from the coverage of this chapter.

(c) This chapter does not apply to
claims between Federal agencies. Fed-
eral agencies should attempt to resolve
interagency claims by negotiation. If
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the claim cannot be resolved by the
agencies involved, it should be referred
to the General Accounting Office.

§ 101.4 Compromise, waiver, or dis-
position under other statutes not
precluded.

Nothing contained in this chapter is
intended to preclude agency disposi-
tion of any claim under statutes and
implementing regulations other than
Subchapter II of Chapter 37 of Title 31
of the United States Code and these
Standards, providing for the collection,
compromise, termination of collection
action, or waiver in whole or in part of
such a claim. See, for example, the
Federal Medical Care Recovery Act, 76
Stat. 593, 42 U.S.C. 2651 et seq., and ap-
plicable regulations, 28 CFR 43.1 et seq.
In such cases, the laws and regulations
which are specifically applicable to
claims collection activities of a par-
ticular agency take precedence over
this chapter. Except as provided in
§ 102.19 of this chapter (Exemptions),
the standards set forth in this chapter
should be followed in the disposition of
civil claims by the Federal Govern-
ment by collection, compromise, or
termination of collection action (other
than by waiver pursuant to other stat-
utory authority) where neither the spe-
cific statute nor its implementing reg-
ulations establish standards governing
such matters.

§ 101.5 Conversion claims.
The instructions contained in this

chapter are directed primarily at the
recovery of money on behalf of the
United States and the circumstances in
which Government claims may be dis-
posed of for less than the full amount
claimed. Nothing contained in this
chapter is intended, however, to deter
an agency from demanding the return
of specific property or from demanding,
in the alternative, either the return of
the property or the payment of its
value.

§ 101.6 Subdivision of claims not au-
thorized.

Claims may not be subdivided to
avoid the monetary ceiling established
by 31 U.S.C. 3711(a)(2). A debtor’s liabil-
ity arising from a particular trans-
action or contract shall be considered a

single claim in determining whether
the claim is one of less than $20,000, ex-
clusive of interest, penalties, and ad-
ministrative costs, for purposes of com-
promise (§ 103.1 of this chapter) or sus-
pension or termination of collection
action (§ 104.1 of this chapter).

§ 101.7 Required administrative pro-
ceedings.

Nothing contained in this chapter is
intended to require an agency to omit,
foreclose, or duplicate administrative
proceedings required by contract or
other laws or regulations.

§ 101.8 Omissions not a defense.
The standards set forth in this chap-

ter shall apply to the administrative
handling of civil claims of the Federal
Government for money or property but
the failure of an agency to comply with
any provision of this chapter shall not
be available as a defense to any debtor.

PART 102—STANDARDS FOR THE
ADMINISTRATIVE COLLECTION
OF CLAIMS

Sec.
102.1 Aggressive agency collection action.
102.2 Demand for payment.
102.3 Collection by administrative offset.
102.4 Administrative offset against amounts

payable from Civil Service Retirement
and Disability Fund.

102.5 Use of consumer reporting agencies.
102.6 Contracting for collection services.
102.7 Personal interview with debtor.
102.8 Contact with debtor’s employing agen-

cy.
102.9 Suspension or revocation of license or

eligibility.
102.10 Liquidation of collateral.
102.11 Collection in installments.
102.12 Exploration of compromise.
102.13 Interest, penalties, and administra-

tive costs.
102.14 Analysis of costs.
102.15 Documentation of administrative col-

lection action.
102.16 Automation.
102.17 Prevention of overpayments, delin-

quencies, and defaults.
102.18 Use and disclosure of mailing address-

es.
102.19 Exemptions.
102.20 Additional administrative collection

action.

AUTHORITY: Subchapter II of Chapter 37 of
Title 31, U.S.C.
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SOURCE: 49 FR 8897, Mar. 9, 1984, unless oth-
erwise noted.

§ 102.1 Aggressive agency collection
action.

(a) Each Federal agency shall take
aggressive action, on a timely basis
with effective followup, to collect all
claims of the United States for money
or property arising out of the activities
of, or referred to, that agency in ac-
cordance with the standards set forth
in this chapter. However, nothing con-
tained in this chapter is intended to re-
quire the General Accounting Office or
the Department of Justice to duplicate
collection actions previously under-
taken by any other agency, or to per-
form collection actions which should
have been undertaken by any other
agency in accordance with the stand-
ards set forth in this chapter.

(b) All agencies are expected to co-
operate with one another in their debt
collection activities.

§ 102.2 Demand for payment.
(a) Appropriate written demands

shall be made promptly upon a debtor
of the United States in terms which in-
form the debtor of the consequences of
failure to cooperate. A total of three
progressively stronger written de-
mands at not more than 30-day inter-
vals will normally be made unless a re-
sponse to the first or second demand
indicates that a further demand would
be futile and the debtor’s response does
not require rebuttal. In determining
the timing of demand letters, agencies
should give due regard to the need to
act promptly so that, as a general rule,
if necessary to refer the debt to the De-
partment of Justice for litigation, such
referral can be made within one year of
the agency’s final determination of the
fact and the amount of the debt. When
necessary to protect the Government’s
interests (for example, to prevent the
statute of limitations, 28 U.S.C. 2415,
from expiring), written demand may be
preceded by other appropriate actions
under this chapter, including imme-
diate referral for litigation.

(b) The initial demand letter should
inform the debtor of: (1) The basis for
the indebtedness and whatever rights
the debtor may have to seek review
within the agency; (2) the applicable

standards for assessing interest, pen-
alties, and administrative costs
(§ 102.13); and (3) the date by which pay-
ment is to be made, which normally
should be not more than 30 days from
the date that the initial demand letter
was mailed or hand-delivered. Agencies
should exercise care to insure that de-
mand letters are mailed or hand-deliv-
ered on the same day that they are ac-
tually dated. Apart from this, there is
no prescribed format for the demand
letters. Agencies should utilize demand
letters and procedures that will lead to
the earliest practicable determination
of whether the debt can be resolved ad-
ministratively or must be referred for
litigation.

(c) As appropriate to the cir-
cumstances, agencies may consider in-
cluding, either in the initial demand
letter or in subsequent letters, such
items as the agency’s willingness to
discuss alternative methods of pay-
ment, policies with respect to use of
consumer reporting agencies (§ 102.5)
and collection services (§ 102.6), the
agency’s intentions with respect to re-
ferral of the debt to the Department of
Justice for litigation, and, depending
on applicable statutory authority, the
debtor’s entitlement to consideration
of waiver.

(d) Agencies should respond promptly
to communications from the debtor,
within 30 days whenever feasible, and
should advise debtors who dispute the
debt to furnish available evidence to
support their contentions.

(e) If, either prior to the initiation of,
at any time during, or after completion
of the demand cycle, an agency deter-
mines to pursue offset, then the proce-
dures specified in §§ 102.3, 102.4, or 5
U.S.C. 5514, as applicable, should be fol-
lowed. The availability of funds for off-
set and the agency’s determination to
pursue it release the agency from the
necessity of further compliance with
paragraphs (a), (b), and (c) of this sec-
tion. If the agency has not already sent
the first demand letter, the agency’s
written notification of its intent to off-
set must give the debtor the oppor-
tunity to make voluntary payment, a
requirement which will be satisfied by
compliance with the notice require-
ments of §§ 102.3, 102.4, or 5 U.S.C. 5514.
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§ 102.3 Collection by administrative
offset.

(a) Collection by administrative off-
set will be undertaken in accordance
with these standards and implementing
regulations established by each agency
on all claims which are liquidated or
certain in amount in every instance in
which such collection is determined to
be feasible and not otherwise prohib-
ited.

(1) For purposes of this section, the
term ‘‘administrative offset’’ has the
meaning provided in 31 U.S.C.
3716(a)(1).

(2) Whether collection by administra-
tive offset is feasible is a determina-
tion to be made by the creditor agency
on a case-by-case basis, in the exercise
of sound discretion. Agencies should
consider not only whether administra-
tive offset can be accomplished, both
practically and legally, but also wheth-
er offset is best suited to further and
protect all of the Government’s inter-
ests. In appropriate circumstances,
agencies may give due consideration to
the debtor’s financial condition, and
are not required to use offset in every
instance in which there is an available
source of funds. Agencies may also con-
sider whether offset would tend to sub-
stantially interfere with or defeat the
purposes of the program authorizing
the payments against which offset is
contemplated. For example, under a
grant program in which payments are
made in advance of the grantee’s per-
formance, offset will normally be inap-
propriate. This concept generally does
not apply, however, where payment is
in the form of reimbursement.

(b) Except as provided in § 101.4, this
paragraph or § 102.4, the standards in
this paragraph shall apply to the col-
lection of debts by administrative off-
set under 31 U.S.C. 3716, some other
statutory authority, or the common
law.

(1) Agencies shall prescribe regula-
tions for the exercise of administrative
offset.

(2) Agency regulations required by
paragraph (b)(1) of this section shall es-
tablish procedures for providing a debt-
or, before the offset is made, with ap-
propriate procedural rights. Except as
otherwise required by law, those regu-
lations shall provide for: Written no-

tice of the nature and amount of the
debt, and the agency’s intention to col-
lect by offset; opportunity to inspect
and copy agency records pertaining to
the debt; opportunity to obtain review
within the agency of the determination
of indebtedness; and opportunity to
enter into a written agreement with
the agency to repay the debt. Agency
regulations shall also establish proce-
dures for making requests for offset to
other agencies holding funds payable to
the debtor, and for processing requests
for offset that are received from other
agencies.

(i) Agencies have discretion and
should exercise sound judgment in de-
termining whether to accept a repay-
ment agreement in lieu of offset. The
determination should balance the Gov-
ernment’s interest in collecting the
debt against fairness to the debtor. If
the debt is delinquent and the debtor
has not disputed its existence or
amount, an agency should accept a re-
payment agreement in lieu of offset
only if the debtor is able to establish
that offset would result in undue finan-
cial hardship or would be against eq-
uity and good conscience.

(ii) In cases where the procedural re-
quirements specified in paragraph
(b)(2) of this section have previously
been provided to the debtor in connec-
tion with the same debt under some
other statutory or regulatory author-
ity, such as pursuant to a notice of
audit disallowance, the agency is not
required to duplicate those require-
ments before taking administrative
offset.

(3) Agencies may not initiate admin-
istrative offset to collect a debt under
31 U.S.C. 3716 more than 10 years after
the Government’s right to collect the
debt first accrued, unless facts mate-
rial to the Government’s right to col-
lect the debt were not known and could
not reasonably have been known by the
official or officials of the Government
who were charged with the responsi-
bility to discover and collect such
debts. When the debt first accrued is to
be determined according to existing
law regarding the accrual of debts,
such as under 28 U.S.C. 2415.

(4) Agencies are not authorized by 31
U.S.C. 3716 to use administrative offset
with respect to: (i) Debts owed by any
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State or local Government; (ii) debts
arising under or payments made under
the Social Security Act, the Internal
Revenue Code of 1954, or the tariff laws
of the United States; or (iii) any case
in which collection of the type of debt
involved by administrative offset is ex-
plicitly provided for or prohibited by
another statute. However, unless oth-
erwise provided by contract or law,
debts or payments which are not sub-
ject to administrative offset under 31
U.S.C. 3716 may be collected by admin-
istrative offset under the common law
or other applicable statutory author-
ity.

(5) Agencies may effect administra-
tive offset against a payment to be
made to a debtor prior to the comple-
tion of the procedures required by
paragraph (b)(2) of this section if: (i)
Failure to take the offset would sub-
stantially prejudice the Government’s
ability to collect the debt, and (ii) the
time before the payment is to be made
does not reasonably permit the comple-
tion of those procedures. Such prior
offset must be promptly followed by
the completion of those procedures.
Amounts recovered by offset but later
found not to be owed to the Govern-
ment shall be promptly refunded.

(c) Type of hearing or review: (1) For
purposes of this section, whenever an
agency is required to afford a debtor
with a hearing or review within the
agency, the agency shall provide the
debtor with a reasonable opportunity
for an oral hearing when: (i) An appli-
cable statute authorizes or requires the
agency to consider waiver of the in-
debtedness involved, the debtor re-
quests waiver of the indebtedness, and
the waiver determination turns on an
issue of credibility or veracity; or (ii)
the debtor requests reconsideration of
the debt and the agency determines
that the question of the indebtedness
cannot be resolved by review of the
documentary evidence, for example,
when the validity of the debt turns on
an issue of credibility or veracity. Un-
less otherwise required by law, an oral
hearing under this section is not re-
quired to be a formal evidentiary-type
hearing, although the agency should
always carefully document all signifi-
cant matters discussed at the hearing.

(2) This section does not require an
oral hearing with respect to debt col-
lection systems in which determina-
tions of indebtedness or waiver rarely
involve issues of credibility or veracity
and the agency has determined that re-
view of the written record is ordinarily
an adequate means to correct prior
mistakes. In administering such a sys-
tem, the agency is not required to sift
through all of the requests received in
order to accord oral hearings in those
few cases which may involve issues of
credibility or veracity.

(3) In those cases where an oral hear-
ing is not required by this section, the
agency shall nevertheless accord the
debtor a ‘‘paper hearing,’’ that is, the
agency will make its determination on
the request for waiver or reconsider-
ation based upon a review of the writ-
ten record.

(d) Appropriate use should be made of
the cooperative efforts of other agen-
cies in effecting collection by adminis-
trative offset, including use of the
Army Holdup List. Generally, agencies
should not refuse to comply with re-
quests from other agencies to initiate
administrative offset to collect debts
owed to the United States, unless the
requesting agency has not complied
with the applicable provisions of these
standards or the offset would be other-
wise contrary to law.

(e) Collection by offset against a
judgment obtained by a debtor against
the United States shall be accom-
plished in accordance with 31 U.S.C.
3728.

(f) Whenever the creditor agency is
not the agency which is responsible for
making the payment against which ad-
ministrative offset is sought, the latter
agency shall not initiate the requested
offset until it has been provided by the
creditor agency with an appropriate
written certification that the debtor
owes a debt (including the amount) and
that the provisions of this section have
been fully complied with.

(g) When collecting multiple debts by
administrative offset, agencies should
apply the recovered amounts to those
debts in accordance with the best in-
terests of the United States, as deter-
mined by the facts and circumstances
of the particular case, paying special
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attention to applicable statutes of lim-
itations.

§ 102.4 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund.

(a) Unless otherwise prohibited by
law, agencies may request that moneys
which are due and payable to a debtor
from the Civil Service Retirement and
Disability Fund be administratively
offset in reasonable amounts in order
to collect in one full payment or a
minimal number of payments debts
owed to the United States by the debt-
or. Such requests shall be made to the
appropriate officials of the Office of
Personnel Management in accordance
with such regulations as may be pre-
scribed by the Director of that Office.

(b) When making a request for ad-
ministrative offset under paragraph (a)
of this section, an agency shall include
a written certification that:

(1) The debtor owes the United States
a debt, including the amount of the
debt;

(2) The requesting agency has com-
plied with the applicable statutes, reg-
ulations, and procedures of the Office
of Personnel Management; and

(3) The requesting agency has com-
plied with the requirements of § 102.3 of
this part, including any required hear-
ing or review.

(c) Once an agency decides to request
administrative offset under paragraph
(a) of this section, it should make the
request as soon as practical after com-
pletion of the applicable procedures in
order that the Office of Personnel Man-
agement may identify and ‘‘flag’’ the
debtor’s account in anticipation of the
time when the debtor requests or be-
comes eligible to receive payments
from the Fund. This will satisfy any re-
quirement that offset be initiated prior
to expiration of the applicable statute
of limitations. At such time as the
debtor makes a claim for payments
from the Fund, if at least a year has
elapsed since the offset request was
originally made, the debtor should be
permitted to offer a satisfactory repay-
ment plan in lieu of offset upon estab-
lishing that changed financial cir-
cumstances would render the offset un-
just.

(d) If the requesting agency collects
part or all of the debt by other means
before deductions are made or com-
pleted pursuant to paragraph (a) of this
section, the agency shall act promptly
to modify or terminate its request for
offset under paragraph (a) of this sec-
tion.

(e) This section does not require or
authorize the Office of Personnel Man-
agement to review the merits of the re-
questing agency’s determination with
respect to the amount and validity of
the debt, its determination as to waiv-
er under an applicable statute, or its
determination to provide or not pro-
vide an oral hearing.

§ 102.5 Use of consumer reporting
agencies.

(a) Agencies shall develop and imple-
ment procedures for reporting delin-
quent debts to consumer reporting
agencies. For purposes of this section,
the term ‘‘consumer reporting agency’’
has the meaning provided in 31 U.S.C.
3701(a)(3).

(b) In developing procedures under
paragraph (a) of this section, agencies
must have due regard for compliance
with the Privacy Act of 1974, as amend-
ed, 5 U.S.C. 552a. However, consumer
reporting agencies themselves are not
subject to the Privacy Act.

(c) Agency procedures developed
under paragraph (a) of this section
shall be consistent with the require-
ments of 31 U.S.C. 3711(f) and § 102.3(c)
of this part.

§ 102.6 Contracting for collection serv-
ices.

(a) All agencies have authority to
contract for collection services to re-
cover delinquent debts, provided that
the following conditions are satisfied:

(1) The authority to resolve disputes,
compromise claims, suspend or termi-
nate collection action, and refer the
matter for litigation (§ 105.1) must be
retained by the agency;

(2) The contractor shall be subject to
the Privacy Act of 1974, as amended, to
the extent specified in 5 U.S.C. 552a(m),
and to applicable Federal and State
laws and regulations pertaining to debt
collection practices, such as the Fair
Debt Collection Practices Act, 15
U.S.C. 1692;
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(3) The contractor must be required
to account strictly for all amounts col-
lected; and

(4) The contractor must agree to pro-
vide any data contained in its files re-
lating to § 105.2(a) (1), (2), and (3) of this
chapter upon returning an account to
the creditor agency for subsequent re-
ferral to the Department of Justice for
litigation.

(b) Funding of collection service con-
tracts:

(1) An agency may fund a collection
service contract on a fixed-fee basis,
that is, payment of a fixed fee deter-
mined without regard to the amount
actually collected under the contract.
Payment of the fee under this type of
contract must be charged to available
agency appropriations.

(2) An agency may also fund a collec-
tion service contract on a contingent-
fee basis, that is, by including a provi-
sion in the contract permitting the
contractor to deduct its fee from
amounts collected under the contract.
The fee should be based on a percent-
age of the amount collected, consistent
with prevailing commercial practice.

(3) An agency may enter into a con-
tract under paragraph (b)(1) of this sec-
tion only if and to the extent provided
in advance in its appropriation act or
other legislation, except that this re-
quirement does not apply to the use of
a revolving fund authorized by statute.

(4) Except as authorized under
pargraph (b)(2) of this section, or un-
less otherwise specifically provided by
law, agencies must deposit all amounts
recovered under collection service con-
tracts (or by agency employees on be-
half of the agency) in the Treasury as
miscellaneous receipts pursuant to 31
U.S.C. 3302.

§ 102.7 Personal interview with debtor.
Agencies will undertake personal

interviews with their debtors whenever
this is feasible, having regard for the
amounts involved and the proximity of
agency representatives to such debtors.

§ 102.8 Contact with debtor’s employ-
ing agency.

When a debtor is employed by the
Federal Government or is a member of
the military establishment or the
Coast Guard, and collection by offset

cannot be accomplished in accordance
with 5 U.S.C. 5514, the employing agen-
cy will be contacted for the purpose of
arranging with the debtor for payment
of the indebtedness by allotment or
otherwise in accordance with section
206 of Executive Order 11222, May 8,
1965, 30 FR 6469.

§ 102.9 Suspension or revocation of li-
cense or eligibility.

Agencies seeking the collection of
statutory penalties, forfeitures, or
debts provided for as an enforcement
aid or for compelling compliance
should give serious consideration to
the suspension or revocation of licenses
or other privileges for any inexcusable,
prolonged or repeated failure of a debt-
or to pay such a claim, and the debtor
should be so advised. Any agency mak-
ing, guaranteeing, insuring, acquiring,
or participating in loans should give
serious consideration to suspending or
disqualifying any lender, contractor,
broker, borrower or other debtor from
doing further business with it or engag-
ing in programs sponsored by it if such
a debtor fails to pay its debts to the
Government within a reasonable time,
and the debtor should be so advised.
The failure of any surety to honor its
obligations in accordance with 31
U.S.C. 9305 is to be reported to the
Treasury Department at once. Notifi-
cation that a surety’s certificate of au-
thority to do business with the Federal
Government has been revoked or for-
feited by the Treasury Department will
be forwarded by that Department to all
interested agencies.

§ 102.10 Liquidation of collateral.

An agency holding security or collat-
eral which may be liquidated and the
proceeds applied on debts due it
through the exercise of a power of sale
in the security instrument or a non-
judicial foreclosure should do so by
such procedures if the debtor fails to
pay the debt within a reasonable time
after demand, unless the cost of dis-
posing of the collateral will be dis-
proportionate to its value or special
circumstances require judicial fore-
closure. The agency should provide the
debtor with reasonable notice of the
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sale, an accounting of any surplus pro-
ceeds, and any other procedures re-
quired by contract or law. Collection
from other sources, including liquida-
tion of security or collateral, is not a
prerequisite to requiring payment by a
surety or insurance concern unless
such action is expressly required by
statute or contract.

§ 102.11 Collection in installments.
(a) Whenever feasible, and except as

otherwise provided by law, debts owed
to the United States, together with in-
terest, penalties, and administrative
costs as required by § 102.13 of this part,
should be collected in full in one lump
sum. This is true whether the debt is
being collected by administrative off-
set or by another method, including
voluntary payment. However, if the
debtor is financially unable to pay the
indebtedness in one lump sum, pay-
ment may be accepted in regular in-
stallments. Agencies should obtain fi-
nancial statements from debtors who
represent that they are unable to pay
the debt in one lump sum. Agencies
which agree to accept payment in reg-
ular installments should obtain a le-
gally enforceable written agreement
from the debtor which specifies all of
the terms of the arrangement and
which contains a provision accel-
erating the debt in the event the debt-
or defaults. The size and frequency of
installment payments should bear a
reasonable relation to the size of the
debt and the debtor’s ability to pay. If
possible, the installment payments
should be sufficient in size and fre-
quency to liquidate the Government’s
claim in not more than 3 years. Install-
ment payments of less than $50 per
month should be accepted only if jus-
tifiable on the grounds of financial
hardship or for some other reasonable
cause. An agency holding an unsecured
claim for administrative collection
should attempt to obtain an executed
confess-judgment note, comparable to
the Department of Justice Form USA–
70a, from a debtor when the total
amount of the deferred installments
will exceed $750. Such notes may be
sought when an unsecured obligation of
a lesser amount is involved. When at-
tempting to obtain confess-judgment
notes, agencies should provide their

debtors with written explanation of the
consequences of signing the note, and
should maintain documentation suffi-
cient to demonstrate that the debtor
has signed the note knowingly and vol-
untarily. Security for deferred pay-
ments other than a confess-judgment
note may be accepted in appropriate
cases. An agency may accept install-
ment payments notwithstanding the
refusal of a debtor to execute a confess-
judgment note or to give other secu-
rity, at the agency’s option.

(b) If the debtor owes more than one
debt and designates how a voluntary
installment payment is to be applied as
among those debts, that designation
must be followed. If the debtor does not
designate the application of the pay-
ment, agencies should apply payments
to the various debts in accordance with
the best interests of the United States,
as determined by the facts and cir-
cumstances of the particular case, pay-
ing special attention to applicable
statues of limitations.

§ 102.12 Exploration of compromise.
Agencies may attempt to effect com-

promise, preferably during the course
of personal interviews, in accordance
with the standards set forth in part 103
of this chapter.

§ 102.13 Interest, penalties, and admin-
istrative costs.

(a) Except as provided in paragraphs
(h) and (i) of this section, agencies
shall assess interest, penalties, and ad-
ministrative costs on debts owed to the
United States pursuant to 31 U.S.C.
3717. Before assessing these charges, an
agency must mail or hand-deliver a
written notice to the debtor explaining
the agency’s requirements concerning
the charges. (See § 102.2 of this part.)

(b) Interest shall accrue from the
date on which notice of the debt and
the interest requirements is first
mailed or hand-delivered to the debtor
(on or after October 25, 1982), using the
most current address that is available
to the agency. If an agency uses an
‘‘advance billing’’ procedure—that is, if
it mails a bill before the debt is actu-
ally owed—it can include the required
interest notification in the advance
billing, but interest may not start to
accrue before the debt is actually owed.

VerDate 27<JAN>2000 04:35 Feb 04, 2000 Jkt 190005 PO 00000 Frm 00112 Fmt 8010 Sfmt 8010 Y:\SGML\190005T.XXX pfrm07 PsN: 190005T



113

Federal Claims Collection Standards § 102.13

Agencies should exercise care to insure
that the notices required by this sec-
tion are dated and mailed or hand-de-
livered on the same day.

(c) The rate of interest assessed shall
be the rate of the current value of
funds to the U.S. Treasury (i.e., the
Treasury tax and loan account rate), as
prescribed and published by the Sec-
retary of the Treasury in the FEDERAL
REGISTER and the Treasury Fiscal Re-
quirements Manual Bulletins annually
or quarterly, in accordance with 31
U.S.C. 3717. An agency may assess a
higher rate of interest if it reasonably
determines that a higher rate is nec-
essary to protect the interests of the
United States. The rate of interest, as
initially assessed, shall remain fixed
for the duration of the indebtedness,
except that where a debtor has de-
faulted on a repayment agreement and
seeks to enter into a new agreement,
the agency may set a new interest rate
which reflects the current value of
funds to the Treasury at the time the
new agreement is executed. Interest
should not be assessed on interest, pen-
alties, or administrative costs required
by this section. However, if the debtor
defaults on a previous repayment
agreement, charges which accrued but
were not collected under the defaulted
agreement shall be added to the prin-
cipal to be paid under a new repayment
agreement.

(d) An agency shall assess against a
debtor charges to cover administrative
costs incurred as a result of a delin-
quent debt,—that is, the additional
costs incurred in processing and han-
dling the debt because it became delin-
quent as defined in § 101.2(b) of this
chapter. Calculation of administrative
costs should be based upon actual costs
incurred or upon cost analyses estab-
lishing an average of actual additional
costs incurred by the agency in proc-
essing and handling claims against
other debtors in similar stages of delin-
quency. Administrative costs may in-
clude costs incurred in obtaining a
credit report or in using a private debt
collector, to the extent they are attrib-
utable to delinquency.

(e) An agency shall assess a penalty
charge, not to exceed 6 percent a year,
on any portion of a debt that is delin-
quent as defined in § 101.2(b) of this

chapter for more than 90 days. This
charge need not be calculated until the
91st day of delinquency, but shall ac-
crue from the date that the debt be-
came delinquent.

(f) When a debt is paid in partial or
installment payments, amounts re-
ceived by the agency shall be applied
first to outstanding penalty and ad-
ministrative cost charges, second to
accrued interest, and third to out-
standing principal.

(g) An agency shall waive the collec-
tion of interest on the debt or any por-
tion of the debt which is paid within 30
days after the date on which interest
began to accrue. An agency may extend
this 30-day period, on a case-by-case
basis, if it reasonably determines that
such action is appropriate. Also, an
agency may waive, in whole or in part,
the collection of interest, penalties,
and/or administrative costs assessed
under this section under the criteria
specified in part 103 of this chapter re-
lating to the compromise of claims
(without regard to the amount of the
debt), or if the agency determines that
collection of these charges would be
against equity and good conscience or
not in the best interests of the United
States. Waiver under the first sentence
of this paragraph (g) is mandatory.
Under the second and third sentences,
it may be exercised only in accordance
with regulations issued by the agency
identifying the standards and appro-
priate circumstances for waiver. Exam-
ples of situations which agencies may
consider including in their interest
waiver regulations are: (1) Waiver of in-
terest pending consideration of a re-
quest for reconsideration, administra-
tive review, or waiver of the underlying
debt under a permissive statute, and (2)
waiver of interest where the agency
has accepted an installment plan under
§ 102.11 of this part, there is no indica-
tion of fault or lack of good faith on
the part of the debtor, and the amount
of interest is large enough in relation
to the size of the installments that the
debtor can reasonably afford to pay
that the debt will never be repaid.

(h) Where a mandatory waiver or re-
view statute applies, interest and re-
lated charges may not be assessed for
those periods during which collection
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action must be suspended under
§ 104.2(c)(1) of this chapter.

(i) Exemptions. (1) The provisions of 31
U.S.C. 3717 do not apply: (i) To debts
owed by any State or local govern-
ment;

(ii) To debts arising under contracts
which were executed prior to, and were
in effect on (i.e., were not completed as
of), October 25, 1982;

(iii) To debts where an applicable
statute, regulation required by statute,
loan agreement, or contract either pro-
hibits such charges or explicitly fixes
the charges that apply to the debts in-
volved; or

(iv) To debts arising under the Social
Security Act, the Internal Revenue
Code of 1954, or the tariff laws of the
United States.

(2) However, agencies are authorized
to assess interest and related charges
on debts which are not subject to 31
U.S.C. 3717 to the extent authorized
under the common law or other appli-
cable statutory authority.

§ 102.14 Analysis of costs.
Agency collection procedures should

provide for periodic comparison of
costs incurred and amounts collected.
Data on costs and corresponding recov-
ery rates for debts of different types
and in various dollar ranges should be
used to compare the cost effectiveness
of alternative collection techniques,
establish guidelines with respect to
points at which costs of further collec-
tion efforts are likely to exceed recov-
eries, assist in evaluating offers in
compromise, and establish minimum
debt amounts below which collection
efforts need not be taken. Cost and re-
covery data should also be useful in
justifying adequate resources for an ef-
fective collection program, evaluating
the feasibility and cost effectiveness of
contracting for debt collection services
under § 102.6, and determining appro-
priate charges for administrative costs
under § 102.13(d).

§ 102.15 Documentation of administra-
tive collection action.

All administrative collection action
shall be documented and the bases for
compromise, or for termination or sus-
pension of collection action, should be
set out in detail. Such documentation

shall be retained in the appropriate
claims file.

§ 102.16 Automation.
Agencies should automate their debt

collection operations to the extent it is
cost effective and feasible.

§ 102.17 Prevention of overpayments,
delinquencies, and defaults.

Agencies should establish procedures
to identify the causes of overpayments,
delinquencies, and defaults and the cor-
rective actions needed.

§ 102.18 Use and disclosure of mailing
addresses.

(a) When attempting to locate a debt-
or in order to collect or compromise a
debt under this chapter, an agency may
send a written request to the Secretary
of the Treasury (or designee) in order
to obtain a debtor’s mailing address
from the records of the Internal Rev-
enue Service.

(b) An agency may disclose a mailing
address obtained under paragraph (a) of
this section to other agents, including
collection service contractors, in order
to facilitate the collection or com-
promise of debts under this chapter, ex-
cept that a mailing address may be dis-
closed to a consumer reporting agency
only for the limited purpose of obtain-
ing a commercial credit report on the
particular taxpayer.

(c) Each agency shall ensure, by ap-
propriate regulations and contract ad-
ministration, that the agency and its
agents, including consumer reporting
agencies and collection service con-
tractors, comply with the provisions of
26 U.S.C. 6103(p)(4) and applicable regu-
lations of the Internal Revenue Serv-
ice.

§ 102.19 Exemptions.
(a) The preceding sections of this

part, to the extent they reflect rem-
edies or procedures prescribed by the
Debt Collection Act of 1982, such as ad-
ministrative offset (§§ 102.3 and 102.4),
use of consumer reporting agencies
(§ 102.5), contracting for collection serv-
ices (§ 102.6), and interest and related
charges (§ 102.13), do not apply to debts
arising under or payments made under
the Internal Revenue Code of 1954, as
amended (26 U.S.C. 1 et seq.), the Social
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Security Act (42 U.S.C. 301 et seq.), or
the tariff laws of the United States.
However, these remedies and proce-
dures may still be authorized with re-
spect to debts which are exempt from
the purview of the Debt Collection Act
of 1982, to the extent that they are au-
thorized under some other statute or
the common law.

(b) This section should not be con-
strued as prohibiting use of these au-
thorities or requirements when col-
lecting debts owed by persons em-
ployed by agencies administering the
laws cited in the preceding paragraph
unless the debt ‘‘arose under’’ those
laws.

§ 102.20 Additional administrative col-
lection action.

Nothing contained in this chapter is
intended to preclude the utilization of
any other administrative remedy
which may be available.

PART 103—STANDARDS FOR THE
COMPROMISE OF CLAIMS

Sec.
103.1 Scope and application.
103.2 Inability to pay.
103.3 Litigative probabilities.
103.4 Cost of collecting claim.
103.5 Enforcement policy.
103.6 Joint and several liability.
103.7 Compromise for a combination of rea-

sons.
103.8 Further review of compromise offers.
103.9 Restrictions.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 49 FR 8902, Mar. 9, 1984, unless oth-
erwise noted.

§ 103.1 Scope and application.
(a) The standards set forth in this

part apply to the compromise of claims
pursuant to 31 U.S.C. 3711. The head of
an agency may exercise such com-
promise authority with respect to
claims for money or property arising
out of the activities of that agency
where the claim, exclusive of interest,
penalties, and administrative costs,
does not exceed $20,000, prior to the re-
ferral of such claims to the General Ac-
counting Office, or to the Department
of Justice for litigation. The Comp-
troller General may exercise such com-
promise authority with respect to

claims referred to the General Ac-
counting Office prior to their further
referral for litigation. Only the Comp-
troller General may effect the com-
promise of a claim that arises out of an
exception made by the General Ac-
counting Office in the account of an ac-
countable officer, including a claim
against the payee, prior to its referral
by that Office for litigation. Agency
heads, including the Comptroller Gen-
eral, may designate officials within
their respective agencies to exercise
the authorities referred to in this sec-
tion.

(b) When the claim, exclusive of in-
terest, penalties, and administrative
costs, exceeds $20,000, the authority to
accept the compromise rests solely
with the Department of Justice. The
agency should evaluate the offer, using
the factors set forth in this part. If the
agency then wishes to accept the com-
promise, it must refer the matter to
the Department of Justice, using the
Claims Collection Litigation Report.
See 4 CFR 105.2(b). Claims for which
the gross amount is over $100,000 shall
be referred to the Commercial Litiga-
tion Branch, Civil Division, Depart-
ment of Justice, Washington, D.C.
20530. Claims for which the gross origi-
nal amount is $100,000 or less shall be
referred to the United States Attorney
in whose judicial district the debtor
can be found. The referral should speci-
fy the reasons for the agency’s rec-
ommendation. Justice Department ap-
proval is not required if the agency
wishes to reject the compromise offer.

§ 103.2 Inability to pay.

(a) A claim may be compromised pur-
suant to this part if the Government
cannot collect the full amount because
of: (1) The debtor’s inability to pay the
full amount within a reasonable time,
or (2) the refusal of the debtor to pay
the claim in full and the Government’s
inability to enforce collection in full
within a reasonable time by enforced
collection proceedings.

(b) In determining the debtor’s in-
ability to pay, the following factors,
among others, may be considered:

(1) Age and health of the debtor;
(2) Present and potential income;
(3) Inheritance prospects;
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(4) The possibility that assets have
been concealed or improperly trans-
ferred by the debtor; and

(5) The availability of assets or in-
come which may be realized by en-
forced collection proceedings.

(c) The agency should give consider-
ation to the applicable exemptions
available to the debtor under State and
Federal law in determining the Govern-
ment’s ability to enforce collection.
Uncertainty as to the price which col-
lateral or other property will bring at
forced sale may properly be considered
in determining the Government’s abil-
ity to enforce collection. A com-
promise effected under this section
should be for an amount which bears a
reasonable relation to the amount
which can be recovered by enforced col-
lection procedures, having regard for
the exemptions available to the debtor
and the time which collection will
take.

(d) Compromises payable in install-
ments are to be discouraged. However,
if payment of a compromise by install-
ments is necessary, a legally enforce-
able agreement for the reinstatement
of the prior indebtedness less sums paid
thereon and acceleration of the balance
due upon default in the payment of any
installment should be obtained, to-
gether with security in the manner set
forth in § 102.11 of this chapter, in every
case in which this is possible.

(e) If the agency’s files do not con-
tain reasonably up-to-date credit infor-
mation as a basis for assessing a com-
promise proposal, such information
may be obtained from the individual
debtor by obtaining a statement exe-
cuted under penalty of perjury showing
the debtor’s assets and liabilities, in-
come and expenses. Forms such as De-
partment of Justice Form OBD–500 or
OBD–500B may be used for this purpose.
Similar data may be obtained from
corporate debtors using a form such as
Department of Justice Form OBD–500C
or by resort to balance sheets and such
additional data as seems required.

§ 103.3 Litigative probabilities.
A claim may be compromised pursu-

ant to this part if there is a real doubt
concerning the Government’s ability to
prove its case in court for the full
amount claimed, either because of the

legal issues involved or a bona fide dis-
pute as to the facts. The amount ac-
cepted in compromise in such cases
should fairly reflect the probability of
prevailing on the legal question in-
volved, the probabilities with respect
to full or partial recovery of a judg-
ment, paying due regard to the avail-
ability of witnesses and other evi-
dentiary support for the Government
claim, and related pragmatic consider-
ations. In determining the litigative
risks involved, proportionate weight
should be given to the probable amount
of court costs and attorney fees pursu-
ant to the Equal Access to Justice Act
which may be assessed against the
Government if it is unsuccessful in liti-
gation. See 28 U.S.C. 2412.

§ 103.4 Cost of collecting claim.
A claim may be compromised pursu-

ant to this part if the cost of collecting
the claim does not justify the enforced
collection of the full amount. The
amount accepted in compromise in
such cases may reflect an appropriate
discount for the administrative and
litigative costs of collection, paying
heed to the time which it will take to
effect collection. Costs of collecting
may be a substantial factor in the set-
tlement of small claims, but normally
will not carry great weight in the set-
tlement of large claims. In determining
whether the cost of collecting justifies
enforced collection of the full amount,
it is legitimate to consider the positive
effect that enforced collection of some
claims may have on the collection of
other claims. Since debtors are more
likely to pay when first requested to do
so if an agency has a policy of vigorous
collection of all claims, the fact that
the cost of collection of any one claim
may exceed the amount of the claim
does not necessarily mean that the
claim should be compromised. The
practical benefits of vigorous collec-
tion of a small claim may include a
demonstration to other debtors that
resistance to payment is not likely to
succeed.

§ 103.5 Enforcement policy.
Statutory penalties, forfeitures, or

debts established as an aid to enforce-
ment and to compel compliance may be
compromised pursuant to this part if
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the agency’s enforcement policy in
terms of deterrence and securing com-
pliance, both present and future, will
be adequately served by acceptance of
the sum to be agreed upon. Mere
accidential or technical violations may
be dealt with less severely than willful
and substantial violations.

§ 103.6 Joint and several liability.
When two or more debtors are jointly

and severally liable, collection action
will not be withheld against one such
debtor until the other or others pay
their proportionate shares. The agency
should not attempt to allocate the bur-
den of paying such claims as between
the debtors but should proceed to liq-
uidate the indebtedness as quickly as
possible. Care should be taken that a
compromise agreement with one such
debtor does not release the agency’s
claim against the remaining debtors.
The amount of a compromise with one
such debtor shall not be considered a
precedent or as morally binding in de-
termining the amount which will be re-
quired from other debtors jointly and
severally liable on the claim.

§ 103.7 Compromise for a combination
of reasons.

A claim may be compromised for one
or for more than one of the reasons au-
thorized in this part.

§ 103.8 Further review of compromise
offers.

If an agency holds a debtor’s firm
written offer of compromise which is
substantial in amount and the agency
is uncertain as to whether the offer
should be accepted, it may refer the
offer, the supporting data, and particu-
lars concerning the claim to the Gen-
eral Accounting Office or to the De-
partment of Justice. The General Ac-
counting Office or the Department of
Justice may act upon such an offer or
return it to the agency with instruc-
tions or advice.

§ 103.9 Restrictions.
Neither a percentage of a debtor’s

profits nor stock in a debtor corpora-
tion will be accepted in compromise of
a claim. In negotiating a compromise
with a business concern, consideration
should be given to requiring a waiver of

the tax-loss-carry-forward and tax-loss-
carry-back rights of the debtor.

PART 104—STANDARDS FOR SUS-
PENDING OR TERMINATING COL-
LECTION ACTION

Sec.
104.1 Scope and application.
104.2 Suspension of collection activity.
104.3 Termination of collection activity.
104.4 Transfer of claims.

AUTHORITY: 31 U.S.C. 3711(a)(3).

SOURCE: 49 FR 8903, Mar. 9, 1984, unless oth-
erwise noted.

§ 104.1 Scope and application.
(a) The standards set forth in this

part apply to the suspension or termi-
nation of collection action pursuant to
31 U.S.C. 3711(a)(3) on claims which do
not exceed $20,000, exclusive of interest,
penalties, and administrative costs,
after deducting the amount of partial
payments or collections, if any. The
head of an agency (or designee) may
suspend or terminate collection action
under this part with respect to claims
for money or property arising out of
activities of that agency prior to the
referral of such claims to the General
Accounting Office or to the Depart-
ment of Justice for litigation. The
Comptroller General (or designee) may
exercise such authority with respect to
claims referred to the General Ac-
counting Office prior to their further
referral for litigation.

(b) If, after deducting the amount of
partial payments or collections, if any,
a claim exceeds $20,000, exclusive of in-
terest, penalties, and administrative
costs, the authority to suspend or ter-
minate rests solely with the Depart-
ment of Justice. If the agency thinks
suspension or termination may be ap-
propriate, it should evaluate the mat-
ter, using the factors set forth in this
part. if the agency then concludes that
suspension or termination is appro-
priate, it must refer the matter to the
Department of Justice, using the
Claims Collection Litigation Report.
See 4 CFR 105.2(b). The referral should
specify the reasons for the agency’s
recommendation. If the agency decides
not to suspend or terminate collection
action on the claim, Justice Depart-
ment approval is not required. If an
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agency determines that its claim is
plainly erroneous or clearly without
legal merit, it may terminate collec-
tion action regardless of the amount
involved, without the need for Depart-
ment of Justice concurrence.

§ 104.2 Suspension of collection activ-
ity.

(a) Inability to locate debtor. Collec-
tion action may be suspended tempo-
rarily on a claim when the debtor can-
not be located after diligent effort and
there is reason to believe that future
collection action may be sufficiently
productive to justify periodic review
and action on the claim, with due con-
sideration for the size and amount
which may be realized thereon. The fol-
lowing sources may be of assistance in
locating missing debtors: Telephone di-
rectories; city directories; postmasters;
drivers’ license records; automobile
title and registration records; state
and local governmental agencies; the
Internal Revenue Service (§ 102.18 of
this chapter); other Federal agencies;
employers, relatives, friends; credit
agency skip locate reports, and credit
bureaus. Suspension as to a particular
debtor should not defer the early liq-
uidation of security for the debt. Every
reasonable effort should be made to lo-
cate missing debtors sufficiently in ad-
vance of the bar of the applicable stat-
ute of limitations, such as 28 U.S.C.
2415, to permit the timely filing of suit
if such action is warranted. If the miss-
ing debtor has signed a confess-judg-
ment note and is in default, referral of
the note for the entry of judgment
should not be delayed because of the
debtor’s missing status.

(b) Financial condition of debtor. Col-
lection action may also be suspended
temporarily on a claim when the debt-
or owns no substantial equity in realty
or personal property and is unable to
make payments on the Government’s
claim or effect a compromise at the
time but the debtor’s future prospects
justify retention of the claim for peri-
odic review and action, and:

(1) The applicable statute of limita-
tions has been tolled or started run-
ning anew; or

(2) Future collection can be effected
by offset, notwithstanding the statute
of limitations, with due regard to the

10-year limitation prescribed by 31
U.S.C. 3716(c)(1); or

(3) The debtor agrees to pay interest
on the amount of the debt on which
collection action will be temporarily
suspended, and such temporary suspen-
sion is likely to enhance the debtor’s
ability to fully pay the principal
amount of the debt with interest at a
later date.

(c) Request for waiver or administrative
review. (1) If the statute under which
waiver or administrative review is
sought is ‘‘mandatory,’’ that is, if it
prohibits the agency from collecting
the debt prior to the agency’s consider-
ation of the request for waiver or re-
view (see Califano v. Yamasaki, 422 U.S.
682 (1979)), then collection action must
be suspended until either: (i) The agen-
cy has considered the request for waiv-
er/review, or (ii) the applicable time
limit for making the waiver/review re-
quest, as prescribed in the agency’s
regulations, has expired and the debt-
or, upon proper notice, has not made
such a request.

(2) If the applicable waiver/review
statute is ‘‘permissive,’’ that is, if it
does not require all requests for waiver/
review to be considered, and if it does
not prohibit collection action pending
consideration of a waiver/review re-
quest (for example, 5 U.S.C. 5584), col-
lection action may be suspended pend-
ing agency action on a waiver/review
request based upon appropriate consid-
eration, on a case-by-case basis, as to
whether:

(i) There is a reasonable possibility
that waiver will be granted, or that the
debt (in whole or in part) will be found
not owing from the debtor;

(ii) The Government’s interests
would be protected, if suspension were
granted, by reasonable assurance that
the debt could be recovered if the debt-
or does not prevail; and

(iii) Collection of the debt will cause
undue hardship.

(3) If the applicable statutes and reg-
ulations would not authorize refund by
the agency to the debtor of amounts
collected prior to agency consideration
of the debtor’s waiver/review request in
the event the agency acts favorably on
it, collection action should ordinarily
be suspended, without regard to the
factors specified in paragraph (c)(2) of
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this section, unless it appears clear,
based on the request and the sur-
rounding circumstances, that the re-
quest is frivolous and was made pri-
marily to delay collection.

§ 104.3 Termination of collection activ-
ity.

The head of an agency (or designee)
may terminate collection activity and
consider the agency’s file on the claim
closed under the following standards:

(a) Inability to collect any substantial
amount. Collection action may be ter-
minated on a claim when it becomes
clear that the Government cannot col-
lect or enforce collection of any signifi-
cant sum from the debtor, having due
regard for the judicial remedies avail-
able to the Government, the debtor’s
future financial prospects, and the ex-
emptions available to the debtor under
State and Federal law. In determining
the debtor’s inability to pay, the fol-
lowing factors, among others, may be
considered: Age and health of the debt-
or; present and potential income; in-
heritance prospects; the possibility
that assets have been concealed or im-
properly transferred by the debtor; the
availability of assets or income which
may be realized by enforced collection
proceedings.

(b) Inability to locate debtor. Collec-
tion action may be terminated on a
claim when the debtor cannot be lo-
cated, and either: (1) There is no secu-
rity remaining to be liquidated, or (2)
the applicable statute of limitations
has run and the prospects of collecting
by offset, notwithstanding the bar of
the statute of limitations, are too re-
mote to justify retention of the claim.

(c) Cost will exceed recovery. Collec-
tion action may be terminated on a
claim when it is likely that the cost of
further collection action will exceed
the amount recoverable thereby.

(d) Claim legally without merit. Collec-
tion action should be terminated im-
mediately on a claim whenever it is de-
termined that the claim is legally
without merit.

(e) Claim cannot be substantiated by
evidence. Collection action should be
terminated when it is determined that
the evidence necessary to prove the
claim cannot be produced or the nec-
essary witnesses are unavailable and

efforts to induce voluntary payment
are unavailing.

§ 104.4 Transfer of claims.
When an agency has doubt as to

whether collection action should be
suspended or terminated on a claim, it
may refer the claim to the General Ac-
counting Office for advice. When a sig-
nificant enforcement policy is involved
in reducing a statutory penalty or for-
feiture to judgment, or recovery of a
judgment is a prerequisite to the impo-
sition of administrative sanctions,
such as the suspension or revocation of
a license or the privilege of partici-
pating in a Government sponsored pro-
gram, an agency may refer such a
claim for litigation even though termi-
nation of collection activity might
otherwise be given consideration under
§ 104.3 (a) or (c). Claims on which an
agency holds a judgment by assign-
ment or otherwise will be referred to
the Department of Justice for further
action if renewal of the judgment lien
or enforced collection proceedings are
justified under the criteria discussed in
this part, unless the agency concerned
has statutory authority for handling
its own litigation.

PART 105—REFERRALS TO
DEPARTMENT OF JUSTICE OR GAO

Sec.
105.1 Prompt referral.
105.2 Claims collection litigation report.
105.3 Preservation of evidence.
105.4 Minimum amount of referrals to De-

partment of Justice.
105.5 Preliminary referrals to GAO.

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 49 FR 8904, Mar. 9, 1984, unless oth-
erwise noted.

§ 105.1 Prompt referral.
(a) Except as provided in paragraphs

(b) and (c) of this section, claims on
which aggressive collection action has
been taken in accordance with part 102
of this chapter and which cannot be
compromised, or on which collection
action cannot be suspended or termi-
nated, in accordance with parts 103 and
104 of this chapter, shall be promptly
referred to the Department of Justice
for litigation. Claims for which the
gross original amount is over $100,000
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shall be referred to the Commercial
Litigation Branch, Civil Division, De-
partment of Justice, Washington, D.C.
20530. Claims for which the gross origi-
nal amount is $100,000 or less shall be
referred to the U.S. Attorney in whose
judicial district the debtor can be
found. Referrals should be made as
early as possible, consistent with ag-
gressive agency collection action and
the observance of the regulations con-
tained in this chapter, and in any
event, well within the period for bring-
ing a timely suit against the debtor.
Ordinarily, referrals should be made
within one year of the agency’s final
determination of the fact and the
amount of the debt.

(b) Claims arising from audit excep-
tions taken by the General Accounting
Office to payments made by agencies
must be referred to the General Ac-
counting Office for review and approval
prior to referral to the Department of
Justice for litigation, unless the agen-
cy concerned has been granted an ex-
ception by the General Accounting Of-
fice.

(c) When the merits of the Govern-
ment’s claim, the amount owed on the
claim, or the propriety of acceptance of
a proposed compromise, suspension, or
termination are in doubt, the agency
concerned should refer the matter to
the General Accounting Office for reso-
lution and instructions prior to pro-
ceeding with collection action and/or
referral to the Department of Justice
for litigation.

(d) Once a claim has been referred to
GAO or to the Department of Justice
pursuant to this section, the referring
agency shall refrain from having any
contact with the debtor and shall di-
rect the debtor to GAO or the Depart-
ment of Justice, as appropriate, when
questions concerning the claim are
raised by the debtor. GAO or the De-
partment of Justice, as appropriate,
shall be immediately notified by the
referring agency of any payments
which are received from the debtor sub-
sequent to referral of a claim under
this section.

§ 105.2 Claims collection litigation re-
port.

(a) Unless an exception has been
granted by the Department of Justice

in consultation with the General Ac-
counting Office, the Claims Collection
Litigation Report (CCLR), which was
officially implemented by the General
Accounting Office on January 20, 1983,
shall be used with all referrals of ad-
ministratively uncollectible claims
made pursuant to § 105.1. As required by
the CCLR, the following information
shall be included.

(1) Report of prior collection actions. A
checklist or brief summary of the ac-
tions previously taken to collect or
compromise the claim will be for-
warded with the claim upon its refer-
ral. If any of the administrative collec-
tion actions enumerated in part 102 of
this chapter have been omitted, the
reason for their omission must be pro-
vided. GAO, the U.S. Attorney, or the
Civil Division of the Department of
Justice may return claims at their op-
tion when there is insufficient jus-
tification for the omission of one or
more of the administrative collection
actions enumerated in part 102 of this
chapter.

(2) Current address of debtor. The cur-
rent address of the debtor, or the name
and address of the agent for a corpora-
tion upon whom service may be made
shall be provided. Reasonable and ap-
propriate steps will be taken to locate
missing parties in all cases. Referrals
to the Department of Justice for the
institution of foreclosure or other pro-
ceedings, in which the current address
of any party is unknown, will be ac-
companied by a listing of the prior
known addresses of such party and a
statement of the steps taken to locate
that party.

(3) Credit data. Reasonably current
credit data indicating that there is a
reasonable prospect of effecting en-
forced collection from the debtor, hav-
ing due regard for the exemptions
available to the debtor under State and
Federal law and the judicial remedies
available to the Government, shall be
included.

(i) Such credit data may take the
form of:

(A) A commercial credit report;
(B) An agency investigative report

showing the debtor’s assets, liabilities,
income, and expenses;
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(C) The individual debtor’s own fi-
nancial statement executed under pen-
alty of perjury reflecting the debtor’s
assets, liabilities, income, and ex-
penses; or

(D) An audited balance sheet of a cor-
porate debtor.

(ii) Such credit data may be omitted
if:

(A) A surety bond is available in an
amount sufficient to satisfy the claim
in full;

(B) The forced sale value of the secu-
rity available for application to the
Government’s claim is sufficient to
satisfy the claim in full;

(C) The referring agency wishes to
liquidate loan collateral through judi-
cial foreclosure but does not desire a
deficiency judgment;

(D) The debtor is in bankruptcy or
receivership;

(E) The debtor’s liability to the Gov-
ernment is fully covered by insurance,
in which case the agency will furnish
such information as it can develop con-
cerning the identity and address of the
insurer and the type and amount of in-
surance coverage; or

(F) The nature of the debtor is such
that credit data is not normally avail-
able or cannot reasonably be obtained,
for example, a unit of State or local
government.

(b) Agencies shall also use the CCLR
when referring claims to the Depart-
ment of Justice in order to obtain the
approval of that Department with re-
spect to compromise, suspension, or

termination, as required by §§ 103.1(b)
and 104.1(b).

§ 105.3 Preservation of evidence.
Care will be taken to preserve all

files, records, and exhibits on claims
referred or to be referred to the Depart-
ment of Justice for litigation. Under no
circumstances should original docu-
ments be sent to the Department of
Justice or to the U.S. Attorney with-
out specific prior approval to do so.
Copies of relevant documents should be
sent whenever necessary.

§ 105.4 Minimum amount of referrals
to Department of Justice.

Agencies will not refer claims of less
than $600, exclusive of interest, pen-
alties, and administrative costs, for
litigation unless: (a) Referral is impor-
tant to a significant enforcement pol-
icy, or (b) the debtor not only has the
clear ability to pay the claim but the
Government can effectively enforce
payment, having due regard for the ex-
emptions available to the debtor under
State and Federal law and the judicial
remedies available to the Government.

§ 105.5 Preliminary referrals to GAO.
Preliminary referrals of claims to

the General Accounting Office, as re-
quired by § 105.1(b) and (c), will be in
accordance with instructions, includ-
ing monetary limitations, contained in
the General Accounting Office Policy
and Procedures Manual for Guidance of
Federal Agencies, and the provisions of
§§ 105.2 and 105.3 of this part.
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